Abaclat v Argentina, the first case in the history of investment arbitration where an investment treaty tribunal dealt with a mass claim (a claim initiated by numerous claimants), stimulated many debates even before the tribunal rendered its decision on jurisdiction and admissibility. This article focuses on only one of the matters on which the case triggered discussion, though probably the most important: whether or not an investment treaty tribunal needs special consent for mass claims. The views of the parties and of the majority and dissenting arbitrators in both Abaclat and Ambiente Ufficio diverged as to whether or not special consent is required for mass claims. The discussion rests mainly upon the qualification of mass claims in investment arbitration and their distinction from class arbitration, traditional mass claims processes and other multi-party proceedings. The article explores the merits of the arguments of both camps to determine which gives a more convincing answer to the question.
Introduction
It has been almost thirty years since the filing of the first investment arbitration claim based on a unilateral promise to arbitrate which is not incorporated in a contract, but in a national law or an international treaty concerning investment protection.
1 Investment arbitration based on an instrument containing a unilateral offer by one or more host states to arbitrate any investment dispute with any qualifying investor carried international investment law into a new era:`arbitration without privity' . 2 An unexpected yet natural development that follows from the availability of arbitration without privity is that a group of investors who are deprived of their rights against the same factual background can initiate an investment claim collectively, so long as each individual claimant satisfies the jurisdictional conditions under the investment treaty and, if applicable, under the 1965 Convention on the Settlement of Investment Dispute Between States and Nationals of Other States (ICSID Convention). Apart from investment claims initiated together by companies from the same group or partners in the same investment, the first collective claim before the International Centre for Settlement of Investment Disputes (IC-SID or the Centre) initiated by multiple investors who were in the same situation but who had made separate investments was Bernardus Henricus Funnekotter and Others v Republic of Zimbabwe. 3 An investment treaty claim initiated by slightly more than a dozen investors, who were owners of different farms, did not create a problem in Funnekotter. The plurality of independent investors was not raised as a jurisdictional objection by the respondent, nor did the tribunal consider this issue an obstacle to its jurisdiction. 4 The scale of the Abaclat and Others v Argentine Republic case was, however, not comparable. 5 In Abaclat, the total number of claimants at the time of the initiation of the arbitration exceeded 180,000. It is not coincidental that so many investors that were independent of each other were affected by the same facts and filed a single case. Putting to one side discussions of what might constitute an investment, 6 there might be many situations where investors, especially smalland medium-sized, suffer from the same act of the host state and are in the same situation. One recent example may be the imposition of a levy on bank deposits in Cyprus. Another example may be the hypothetical situation where a host state denies the rights of the shareholders of a listed company during a liquidation process. In these cases, many individual investors are affected by the same wrongful act of the state. It is important to note that not all of these investors would be able to afford the legal fees and tribunal expenses if they filed investment claims individually. Waibel has thus argued that the method of mass claims is an effective option in respect of bondholders' claims in a case of default by the issuer state. 7 Whereas the majority in the Abaclat tribunal upheld the use of mass claims in investment arbitration for this purpose, Georges Abi-Saab, the dissenting arbitrator, opposed it, maintaining that the silence of the rules on this issue may not be interpreted such that parties automatically consent to multi-party arbitration. The dissenting arbitrator required parties' special consent to a mass claim action (which he calls`secondary consent'). 8 He based his opinion on United States class arbitration procedures and on mass claim mechanisms in international law. 9 The unforeseeability of mass claims at the time of the conclusion of the ICSID Convention and investment treaties has also been much discussed in relation to Abaclat. This argument has been relied on as a hurdle to be overcome before a tribunal can hear such a case. 10 In the second Argentine bond case, the arbitral tribunal answered this argument by reference to the relevant bilateral investment treaty (BIT):
involving mass instruments such as bonds several claimants finding themselves in an analogous situation should not be allowed to bring their claims together before one arbitral tribunal. Thus, multi-party proceedings appear to be a particularly typical course of action when the collective nature of the proceedings derives from the nature of the investment made.
11
Reference should also be made to the Permanent Court of International Justice, which stated in the Employment of Women During the Night case:
The mere fact that, at the time when the Convention on Night Work of Women was concluded, certain facts or situations, which the terms of the Convention in their ordinary meaning are wide enough to cover, were not thought of, does not justify interpreting those of its provisions which are general in scope otherwise than in accordance with their terms.
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The question whether the ordinary meaning of the ICSID Convention covers mass claims constitutes the core of the subject of this article. The article does not seek, however, to engage in an interpretative task in the framework of the Vienna Convention on the Law of the Treaties as regards the conditions embedded in Article 25 of the ICSID Convention. Instead it will discuss a rather more practical question. The problematic of this article is whether additional and specific consent is required to file mass claims in investment treaty arbitration. A thorough analysis must have several aspects. The first aspect this article will discuss is the legal characterisation and significance of this type of claim (section 2 of the article). The second is the determination of the kind of preliminary objection (jurisdiction or admissibility) to which the mass element of a claim relates (3). The article will then analyse whether reference to or analogy with class arbitration (4) or international mass claims processes (5) provides an adequate framework for understanding mass investment claims. Finally, it will examine whether mass claims dispose of any of the situations where additional consent is required in the framework of multi-party proceedings (6). 
Characterisation and significance of mass (investment) claims
It is preferable to use the term`mass claims' to describe the type of claim initiated in Abaclat. Sometimes they will be referred to in this article as`Abaclat-type mass claims': claims where the claimants are independent from each other (there is no legal connection between the claimants, but instead the connecting factor is the background to their claims) and the number of claimants is so big that it is almost impossible to analyse each claimant's characteristics and claim separately, or to examine them individually. One might describe this type of claim as`collective relief' as well. 13 But`mass claim' , as used in this article to describe Abaclat-type claims, is not a technical term;
14 it is a factual qualification of the situation in the Abaclat case.
A careful eye can distinguish this case from other multi-party investment claims, including Ambiente Ufficio, Funnekotter and three non-ICSID collective cases.
15 Wheras the Abaclat case was initially filed by 180,000 claimants (at the time of the issuance of the decision on jurisdiction and admissibility, there were still 60,000 claimants), 16 those other investment cases did not involve more than a couple of dozen claimants. Even in one of the most`crowded' cases among them, the tribunal insisted that there would not be any implications arising from the 13 number of claimants (initially 119, and at the time of the issuance of the decision on jurisdiction and admissibility 90), 17 while the tribunals in the other four cases did not even consider this issue.
The significance of the fact that an investment claim is a mass claim lies particularly within the modifications or adaptations of the procedural rules that are required in order to ensure the case is manageable. These modifications or adaptations might violate due process rights, or at least the procedural guarantees that the respondent legitimately expects. The problem does not consist in a mere technical difference between responding to a single claimant and to a large number of claimants; more importantly, it resides in the implications for the procedural guarantees of the respondent of having a large number of opposing parties. Consent to mass claims, if one concludes that it is necessary, will thus entail a waiver of the right to object to the necessary procedural adaptations.
This article will therefore discuss the legitimacy of concerns arising from the implications of the very large number of claimants within the framework of the Abaclat case. A different outcome might be reached from that in the five cases mentioned in this section. The mere fact that a simple chart showing only the names, addresses and investments of each claimant might take around 10,000 pages might illustrate why the case is different from others. Procedural concerns that mass claims might generate in investment arbitration will be treated in greater detail in section 6. The questions of whether investment mass claims are technically class arbitrations and whether they share common features with mass proceedings in international law will also be left to later sections (4 and 5).
It will follow from the conclusions of the subsequent sections that an investment mass claim, such as Abaclat, is neither a class arbitration, nor a mechanism similar to mass proceedings in international law. What is called factually a`mass claim' in this article is technically a multi-party arbitration.
18 But qualifying such an arbitration as a`multi-party arbitration' is not helpful. There are many methods, such as consolidation or joinder, that lead to a multi-party arbitration. A`mass claim' is not comparable to those procedures. Even if it is not a technical term, therefore, the factual description`mass claim' will be used to refer to the type of arbitration in Abaclat in order to distinguish it from other available procedures in international and municipal law.
Mass claims: a problem of jurisdiction or admissibility?
One of the fundamental disagreements between the majority and the dissenting arbitrator in the Abaclat tribunal was whether initiating a mass claim concerns the jurisdiction of the tribunal or the admissibility of the claim. The majority dissociated from the jurisdiction of the tribunal issues such as the compatibility of the mass aspect of the claims with ICSID arbitration and arbitral tribunals' power over procedural adaptations. 19 The majority highlighted that even if the claim were inadmissible due to the mass aspect of the claim, the reason for this outcome would not be the lack of consent to mass claims, but the inability of tribunals to deal with mass claims under the ICSID regime. 20 On the other hand, the dissenting arbitrator considered the mass aspect of the claim within the ambit of the jurisdiction of the tribunal. 21 He stated that any limits to the legal power to exercise the judicial or arbitral function (the arbitrator refers implicitly to the limits envisaged in the procedural rules) were jurisdictional.
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The jurisdiction of the Centre is provided for in Articles 25-27 of the ICSID Convention. Article 25 reads in part:`[t]he jurisdiction of the Centre shall extend to any legal dispute arising directly out of an investment, between a Contracting State […] and a national of another Contracting State, which the parties to the dispute consent in writing to submit to the Centre' . Accordingly, jurisdiction is established in respect of the legal dispute (ratione materiae), the nationality of the investors (ratione personae), and the consent given by the parties. The number of investors involved in a case concerns neither the characteristics of a legal dispute, nor the investors' nationality.
Furthermore, Article 44 of the ICSID Convention, under`Section 3: Powers and Functions of the Tribunal' , reads in part:`[a]ny arbitration proceeding shall be conducted […] , except as the parties otherwise agree, in accordance with the Arbitration Rules in effect on the date on which the parties consented to arbitration' . The mass aspect of an investment claim is certainly covered by this article: the solution depends on its interpretation. That is also why even the dissenting arbitrator referred extensively to Article 44 and Rule 19 of the Arbitration Rules. 23 It seems that the dissenting arbitrator confused the binding character of procedural rules and the inherent powers of a tribunal with the jurisdiction of the Centre. Even the grounds for the annulment of a tribunal's award would be different in these two cases. Article 52(1) of the ICSID Convention distinguishes them clearly. To be more precise, the Convention provides for a specific annulment ground in case an ICSID tribunal breaches the procedural rights of a party. While the absence of consent would be a ground to apply Article 52(1)(b), which concerns the manifest excess of a tribunal's power, if the tribunal disrespects a party's procedural rights it might also be able to invoke the more specific annulment ground in Article 52(1)(d), which applies where`there has been a serious departure from a fundamental rule of procedure' .
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Poudret and Besson recognise that joining parties that have signed identical arbitration clauses in the same arbitral proceedings`is governed by the rules governing the conduct of the arbitral procedure, particularly with regard to the existence of a sufficient degree of connexity, and does not depend on the arbitration agreements themselves, given that their identity ensures the respect of their terms' . 25 This passage suggests that even in international commercial arbitration the joining of claims is a procedural matter and not a jurisdictional one (in that the issue is not related to the consent of the parties).
In fact, parties' agreement on procedural issues falls within the scope of Article 44 and not Articles 25-27. In other words, consent to arbitrate a legal dispute and the jurisdiction of a tribunal do not cover issues such as how a tribunal would exercise its power and how it would control procedural matters in a specific case. 26 Indeed, the existence of consent to arbitrate a legal dispute is a different question from whether a particular case can be arbitrated pursuant to existing procedural rules. While the former is a jurisdictional issue, the latter is about the admissibility of the claim.
Unfortunately, most of the cases in international courts and tribunals that deal with both jurisdictional objections and objections related to the admissibility of the claim have not brought forth useful clarification or a consistent approach to why and when an issue should be treated as one rather than the other. 27 The 24 See Schreuer, above n 1, 938, 980. nature of preliminary objections based on the admissibility of the claim has been best described by Douglas:
The grounds of inadmissibility at base represent certain legal defects in a claim that are independent of, and yet often closely connected to, the substantive grounds upon which a claim or counter-claim is to be adjudicated on the merits. Admissibility deals with the suitability of the claim for adjudication on the merits.
28
The Hochtief tribunal, though it took a different approach from Douglas, reached a similar outcome in connection with the admissibility of a claim, noting that`[a tribunal] might refuse even to receive and become seised of a claim that is within its jurisdiction because of some fundamental defect in the manner in which the claim is put forward' . 29 A procedural defect, if there is a defect in bringing a mass claim, is hence related to the admissibility of the claim and not to the jurisdiction of the tribunal. The correct approach in Abaclat should therefore have been to find out whether the tribunal would be able to`handle' the claim under the existing procedural rules and powers attributed to an ICSID tribunal without violating the procedural rights of the parties.
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Notwithstanding this, the dissenting arbitrator in Abaclat, instead of splitting the preliminary objections into two groups-jurisdiction and admissibility-was of the opinion that each issue constituted a different layer of consent. 31 The dissenting arbitrator took the idea of different layers of consent from Strong. According to Strong, the first layer is the consent to arbitrate the dispute; the second layer is the consent for a mass claim. To this, the dissenting arbitrator added a third layer, namely the consent to procedural rules. 32 Whether or not this is called`special consent' ,`secondary consent' or just an admissibility problem, it is necessary to analyse whether initiating a mass claim against a party and adopting some procedural methods for that purpose require the approval of that party. The next three sections focus on different mechanisms of dispute settlement where the question of this kind of approval or consent arises. The purpose of these sections is to determine under what conditions such an approval is required and whether this requirement might be applied to mass claims by analogy.
Mass claims and class arbitration
The key difference between the judicial power of national courts and the jurisdiction of arbitral tribunals, for the dissenting arbitrator, was that the former stems from above, and not from the consent of the parties or litigants before them' and the latter`from the consent of the parties' . 33 This was the starting point for him to emphasise the role of consent in arbitration. He then relied upon the reasoning of the United States Supreme Court in two class arbitration cases, 34 observing that consent to class arbitration or mass claims cannot be presumed from the parties' mere silence on the mass aspect of the arbitration.
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He grounded this opinion on three reasons: (i)`the fundamental differences between the two modes of arbitration, the regular bilateral one and the class action or representative proceedings arbitration' , (ii)`the differences that``change the nature of arbitration'' ' , and (iii)`the great risks to which the later mode exposes defendants' .
36
In order to test the accuracy of an analogy between class arbitration and investment mass claims, the US case law on class arbitration will first be examined. Born observed,`[o]ver the past two decades, the use of class action procedures migrated from litigation to arbitration in domestic U.S. practice' .
37
The debate at the Supreme Court level started with the Bazzle case. 38 In this case, the Supreme Court adopted a rather liberal approach and left the determination of whether an arbitration agreement forbids class arbitration to 33 Abaclat (Abi-Saab, diss, 28 October 2011), para 147. 34 Ibid, paras 148-53. 35 Ibid, para 151. 36 Ibid, para 153. the arbitrators. 39 Hanotiau asserted that`it can no longer be disputed that when the arbitration clause is silent on class actions, it is for the arbitrator to decide whether it authorises or prohibits classwide arbitration' . 40 In the past few years, the Supreme Court shifted its approach dramatically, 41 issuing`a series of confusing and, at times, confused opinions on class arbitration' . 42 In Stolt Nielsen v AnimalFeeds, the Supreme Court considered that`class action arbitration changes the nature of arbitration to such a degree that it cannot be presumed that the parties consented to it by simply agreeing to submit their dispute to an arbitrator' . 43 It further noted that in the absence of express consent to class arbitration or a default procedural rule in this line, the arbitral tribunal exceeded its powers by imposing its own policy choice. 44 It identified the question as whether the parties agreed to authorize class arbitration' and held, consequently, that`where the parties stipulated that there was``no agreement'' on this question, it follows that the parties cannot be compelled to submit their dispute to class arbitration' . 45 One of the leading American arbitrators, Park, remarks that the Supreme Court`did not say [in this case] that parties must agree explicitly to class arbitration, but simply that the case at bar implicated no agreement, whether explicit or implicit' . 46 Similarly, Beess und Chrostin is of the opinion that`the Court in Stolt-Nielsen seems to wish to expressly leave open the window for class arbitration even where the contract does not explicitly provide for this procedure, so long as there are other factors or circumstances indicating that the parties intended to make the class arbitration mechanism available' . 47 One year later the political tension reappeared between the American conservatives who`tend to favour arbitration as a process in line with freedom of contract' , but whosè preferences get reversed for class proceedings, which appear as an anti-business tool of plaintiffs' lawyers fomenting litigation on a contingency fee basis' , and the liberal justices, who`often express skepticism of arbitration as a device to 39 sidestep the perceived safeguards of a civil jury' , but who, on the other hand, seem to perceive class proceedings as a pro-consumer mechanism permitting multiple litigants to engage jointly a legal team, making pursuit of the claims feasible' . 48 The Supreme Court confirmed its approach from Stolt-Nielsen in AT&T v Concepcion. 49 The Supreme Court's analysis in arriving at this conclusion should, however, raise an eyebrow. The Supreme Court supported its conclusion concerning secondary consent (in the sense of the term explained above in Section 3) by referring to cases which highlight the requirement of primary consent in arbitration. 50 The dissenting judges in AT&T also criticised this general reference to cases involving primary consent and noted that there is no meaningful precedent that might support the view of the majority in these two cases. 51 In any case, there is nothing in the judgments that were referred to by the Supreme Court that contradicts the possibility of bringing a class arbitration, so long as each claimant party to the arbitration has been contractually bound by an arbitration clause with the opposing party (the respondent). The only remaining basis for the majority's judgment was that class arbitration changes the nature of arbitration, and hence one might not assume consent to class arbitration from simple consent to arbitration. However, in Shady Grove Ortopedic v Allstate, Justice Scalia, who gave the majority opinion in the Supreme Court, had already stated that`rules allowing multiple claims' do not abridge defendants' rights; they alter only how the claims are processed' and`like traditional joinder' , class action`leaves the parties' legal rights and duties intact and the rules of decision unchanged' .
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While the US Supreme Court could not find any convincing argument to support its conclusion on the class arbitration cases and instead referred generally to the`nature' of the arbitration, and while this decision has been heavily criticised by the international arbitration community 53 with the political orientation of Supreme Court judges than with their legal views, 54 reliance on these cases by an arbitrator in an investment treaty case raises doubts. Not only was the perception of the Supreme Court of the concept of`arbitration' fundamentally incorrect in those cases, 55 but each legal system also has its own unique rules and policies, especially on procedural issues. The debate regarding collective arbitration can hence not be transplanted directly from one jurisdiction to another, 56 and it should not be transplanted at all from a particular jurisdiction to the international level without considering the common and different features of the mechanisms at hand. One should only consider whether an analogy could be made between class arbitration and mass investment claims after having examined the different characteristics of these two mechanisms.
Class action proceedings before courts or in arbitration have particular characteristics: it is not simply many claimants bringing a case together. In class action proceedings, one claimant represents the class. Even if the class needs to be determined precisely, one cannot know how many people will enter in the class at the time of the filing of the claim. In other words, a class action is not a claim by individual claimants, but by a well-determined, yet still abstract class. One of the main features of a class action is that there are`unnamed' parties in a class.
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Because of this feature, class action is recognised as an exception to the principle that one is not bound by a judgment in personam in a litigation, in which he is not designated as a party.
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In mass investment claims, however, there is no abstract class; there are concrete individual claimants. Nor are these claimants represented by a class-leader. Waibel comments on this point that`[u]nlike in […] class actions, a small group of representative bondholders would […] not represent the interests of all bondholders' . 59 Since there is no class in mass claims, there is no problem of choosing a representative of the class. 60 Another difference is that there are not any`unnamed' parties in mass investment claims: all the claimants are identified at the stop deciding arbitration cases for a while -preferably, a long while': Born, above n 37. 54 61 The number of claimants is therefore definite, subject to change only because of withdrawals. These features (the claimants are definite and bring their case individually instead of a class representative representing the whole class) contrast with the characteristics of class action. In a mass claim, there will not be a discussion on defining the class and the fiduciary role of the class representative who must obey due process rules.
Even if the US Supreme Court decisions were convincing and even if it were acceptable for class action to change the nature of an arbitration, the analysis in the previous paragraphs suggests that the main particularities of class action that might change the nature of the arbitration do not occur in mass (investment) claims. The only common point between a class action and a mass claim is the voluminous number of people that are involved in the case. A commentator observes:
while the magnitude of a proceeding may constitute a hallmark of class arbitration, it is not a defining factor. […] [T]he mere fact that a proceeding resolves a large number of individual claims or a large amount in dispute cannot be said to``change[] the nature'' of the proceeding from arbitration to something else, since large-scale claims have been resolved in arbitration before.
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Born and Salas have similarly stated that`enormous disputes have always been, and still are, decided in arbitration' .
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In conclusion, an analysis of the differences between class arbitration and mass claims suggests that the three reasons supporting the dissenting arbitrator's opinion in Abaclat 64 cannot hold. First, even if there might be`fundamental' differences between classical bilateral arbitration and class arbitration, these differences emanate from the particularities of class action and do not exist in mass investment claims. Second, apart from the voluminous number of parties involved in the arbitration, no ground can be identified to support a change in the nature of arbitration. This argument should also fail because large-scale claims have been resolved in arbitration before, as pointed out by Born and Strong. Third, the`great risks' that mass claims might cause are not in fact related to the 61 mass aspect of the claim, but rather to the fact that a large-scale dispute will be resolved through arbitration. It is true that judicial review is much more limited in arbitration. However, this argument holds against neither class arbitration nor mass investment arbitration claims; it concerns arbitration generally. Parties who simply give primary consent to arbitration already accept this risk. There is no need for special consent or a waiver for the risks embedded generally in the arbitration process. If it is argued that dealing with a voluminous number of claimants creates more risks, one might again refer to Strong, who notes that it seems strange, if not disingenuous given existing precedent, to suggest now that arbitrators lack the competence to handle such matters' . 65 Indeed, class arbitration is not a new phenomenon in the US. All in all, the dissenting opinion gives no coherent reasons to support the conclusion that mass claims change the nature of arbitration to such a degree that it cannot be presumed that the parties consented to it by simply agreeing to submit their dispute to an arbitrator, to draw an analogy between class arbitration and mass investment claims, or to apply the outcome of the US Supreme Court cases on mass claims. The need for special consent in mass investment claims might, however, be justified by reasons other than an analogy with class arbitration. This article will now explore these potential other reasons.
Mass investment claims and international mass claims processes
After drawing on an analogy with class arbitration, the dissenting arbitrator in Abaclat examined mass claims processes in international law. 66 The dissenting arbitrator pointed out that`in all known international cases (barring the fiat of the Security Council) a special agreement is needed' . 67 His conclusion was again that`a mere acceptance to arbitrate does not cover collective mass claims actions […] and that a special or secondary consent is needed for such collective actions' .
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International mass claims processes are established to consider legal claims resulting from significant historical events and mostly constitute large-scale reparation programmes for victims of armed conflicts. 69 They include interna-tional claims commissions or tribunals where claimants can submit claims following the creation of a special mechanism, such as the Claims Resolution Tribunal, the United Nations Compensation Commission, the Iran-US Claims Tribunal or the Eritrea-Ethiopia Claims Commission. The establishment of such a mechanism requires the consent of the states that are involved in the disputes (unless the establishment of the mechanism is based on a Security Council mandate, which is the case for the United Nations Compensation Commission) as well as their participation. An important characteristic of international mass claims processes is that the way claims are brought before the international commission or tribunal is not collective. Instead individuals bring their claims separately. Even in some international mass claims processes, such as the Iran-US Claims Tribunal, the tribunal treats each claim separately and conducts a case-by-case arbitration. 70 In other words, some international mass claims processes provide merely a fast but individualised proceeding for each claim or group of claims, 71 which results in a separate award or decision. 72 Some other international mass processes, depending on the degree of commonality between the cases, might offer collective resolution of claims. 73 The current President of the Iran-US Claims Tribunal, who is also the former President of the Eritrea-Ethiopia Claims Commission, has observed that`Abaclat is not a mass claims process in the``traditional'' sense' . 74 He defined a traditional mass claims process not only with reference to the plurality of claims enjoying some commonality of legal and factual issues, but also, more importantly, as a process where claims are decided individually. 75 Indeed, investment treaty claims, including mass investment claims, have different characteristics. An investment tribunal does not`receive' claims. It is constituted subsequent to the filing of the case by the claimant or claimants. Moreover, each investment tribunal resolves only a single case, whereas a claims tribunal is constituted to resolve a defined set of claims as separate cases. One of the main differences between`mass' investment claims and international mass claims processes is that whereas the former resolves one case, the other is entitled to resolve a problem (or all the cases within the ambit of the same problem). 76 On the other hand, as emphasised by Van Houtte and McAsey,`Abaclat is a proceeding with numerous Claimants in one claim, a proceeding that groups claims together and brings them before a forum which can hear a wide variety of claims' . 77 They therefore prefer to use the term`large-scale litigation' to describe what this article calls an`investment mass claim' in order to distinguish it from traditional mass claims processes. 78 The existence of international mass process mechanisms established by special agreement should not automatically suggest that investment mass claims require special consent as well. A special agreement is necessary to establish a particular institution, so that all the claims within the same context can be brought to this mechanism. The special agreement does not purport to open the door to collective claims. On the contrary, it creates a body that can hear individual claims. Since there are many individual claims-and that is actually why claims commissions or tribunals are established-the filing of all those individual claims results in a mass claims process (but not a mass claim consolidated into a single case as has occurred in investment arbitration). But again, the reason behind the necessity of an agreement in case of the international mass claims processes is not to consent to collective claims, but rather to allow individual claims before a new and specific body.
All in all, mass investment claims are not comparable to international mass claims processes. An analogy between these two mechanisms can hardly be accomplished, due to the dissimilarities in the establishment of particular mechanisms and in the way these mechanisms treat cases. There is therefore no support in this international mechanism for or against the requirement of special consent to bring mass investment claims. 76 See Crook, above n 70, 55. 77 Van Houtte & McAsey, above n 12, 232. 78 Ibid, 232. The reason this article prefers to use the adjective`mass' instead of`large-scale' is to distinguish the situation in Abaclat from other cases where many claimants are involved but not more than a handful, such as Ambiente Ufficio.
Mass investment claims as multi-party proceedings

Different types of multi-party proceedings and consolidation
The Ambiente Ufficio tribunal described the claim at hand as a`multi-party proceeding' . 79 As stated above, even if such qualification is legally accurate, it is not very helpful. The reason is that the term`multi-party proceeding' might refer to any situation where there are more than two parties. For instance, whereas it is not clear that Ambiente Ufficio and Funnekotter are mass investment cases, they do involve multi-party proceedings. If one treats an investment claim initiated both by a mother company and a daughter company (or in any case, multiple claimants that are organically related) as a`multi-party proceeding' , one will find dozens of ICSID cases that involve multi-party proceedings. 80 These are obviously not mass claims either. In respect of this kind of multi-party proceeding before ICSID tribunals, there is no real question of whether these proceedings are compatible with procedural rules of ICSID arbitration. For at least in this kind of multi-party arbitration, there is no need for specific consent on the part of the respondent beyond ordinary consent to refer the dispute to investment arbitration.
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The distinction between the types of multi-party proceedings is not limited to this. Consolidation or joinder is another mechanism that leads to multi-party arbitration. Consolidation allows several cases to be dealt with at once. 82 Since the ICSID Convention and Arbitration Rules are silent on consolidation, it would be`untenable to argue that the institution or the arbitration tribunal has the power to consolidate separate arbitrations' . 83 Such an ex post joinder or consolidation of proceedings would hence be subject to the specific consent (or rather agreement) of the parties. 84 That was indeed the situation in Wintershall, where the Tribunal noted,`an objection to the substitution of the Claimant by a new entity during the course of ICSID arbitration proceedings may be well-taken-for lack of empowerment of a Tribunal to do so, absent consent' . But, the respondent state 79 Ambiente Ufficio, above n 11, para 122. 80 Ibid, para 135. 81 agreed to the joinder of the companies, and hence the tribunal found the power to continue the case with both companies as claimants. 85 An original submission of a claim by a plurality of claimants in a single ICSID proceeding is not, however, a case of consolidation of proceedings. 86 Mass investment claims, at least of the Abaclat type, do not involve the initial submission of a certain number of separate individual arbitrations which are subsequently consolidated and joined with each other; they have already been initiated as a single case. 87 This difference between Abaclat-type mass claims and multi-party proceedings followed by consolidation explains why the requirement of consent for ex post joinder is not applicable in mass investment claims. An analogy should hence not be made between a consolidation proceeding and a mass claim with respect to the requirement of consent to the plurality of the claimants. 88 In fact, a mass claim does not entail the problems that are attached to the consolidation of different cases initiated by different parties. Since the parties decide to initiate the case together, the problems that would be expected to arise in multi-party proceedings-related to the protection of confidential information, 89 the full participation of the parties in the composition of the consolidated tribunal, and the consolidated parties' opportunity to present their case fully-would not occur. This is obviously the case, so long as the claimants are represented uniformly and the flow of data towards the tribunal does not raise confidentiality issues among the claimants. This requires a high level of coordination among counsel for the claimants. That was achieved in Abaclat. One might point out that the claimants in that case were represented as if there were one single entity 85 Wintershall Aktiengesellschaft v Argentine Republic, ICSID Case No ARB/04/14 (Award, 8 December 2008) paras 59-60. 86 Ambiente Ufficio, above n 11, para 124. 87 The fact that Abaclat did not involve consolidation was also noted by the Ambiente Ufficio tribunal:
Ambiente Ufficio, above n 11, para 124. 88 But cf Manciaux, above n 10, 311-13. The consent required for an ex post consolidation process in investment arbitration cases underpins the commentator's conclusion that in the framework of ICSID arbitration consent to mass claims by the parties, especially respondent states, should be required: ibid, 313. He also criticises how the tribunal took no inspiration from`neighbour procedures': ibid, 310. . This is, however, not the case at least in Abaclat. Furthermore, unlike in international commercial arbitration, of which confidentiality is a cornerstone, the privacy of the proceedings is not a primary concern in investment arbitration: Schreuer, above n 1, 697; Strong, above n 13, 513.
litigating against the respondent. As has been highlighted by Van Houtte and McAsey, it would have been very different if there had been no such cooperation (though it is factually very unlikely that many claimants represented by separate counsel will initiate a single investment claim) or if it had broken down in the middle of the proceedings. 90 Indeed, should such a breakdown happen, the case might cease to be workable. That is, however, the case with any multi-party proceedings in investment arbitration and not only with mass investment claims. Would Funnekotter be workable, if there were a dozen different legal teams each submitting separate memorials recounting the facts inconsistently and based on clashing arguments, even if the claims enjoyed a high level of homogeneity? The likelihood of such a split should be considered bearing in mind that an important number of modern investment cases are brought by vulture funds, especially when the claim arises out of a relatively small-or medium-sized investment and where there is a single entity or a similar`task force' that gathers the small-sized claims in order to bring a mass investment claim. In any event, the whole idea behind a mass investment claim is to share legal costs, including counsel fees, so that small-sized claims can be efficiently brought to investment arbitration. In case of a split, therefore, the case would not turn into a classical aggregate proceeding; instead some claimants would drop their claims, as in Abaclat (where around two-third of the claimants dropped their claims). The risk that Van Houtte and McAsey mention should not therefore be a reason not to admit mass investment claims where the representation of claimants is conducted uniformly or with a high level of coordination.
In conclusion, a mass investment claim is a multi-party proceeding. But not all multi-party proceedings entail secondary consent by the parties. That would be the case in a situation of consolidation; but Abaclat-type mass investment claims are very different from a consolidation process. The requirement of consent under consolidation hence cannot be applied to mass investment claims.
Problems related to a mass multi-party proceeding
The analysis above does not mean that the filing of a mass claim does not per se generate any problems. First, due to the enormous number of claimants compared with a classical case, an arbitral tribunal must adopt procedural arrangements in order to be able to administer the case properly. The question is thus whether an arbitral tribunal enjoys an inherent power to adopt such arrangements on its own or whether it needs to be satisfied of the consent of the parties before doing so. The second and probably the more important concern relates to the ability of an arbitral tribunal to administer such a case involving a voluminous number of claimants with due respect for the procedural rights of the parties.
Power of the tribunal to adopt some procedural arrangements
It is indispensable for an investment tribunal to make some procedural arrangements in order to cope with a mass claim. Even the majority in the Abaclat tribunal did not deny this. But the question is to what extent a tribunal has power and discretion to adopt such procedural arrangements. The same question could be put in another manner: whether the way the Abaclat tribunal suggested conducting the case entailed a modification of the procedural rules of ICSID arbitration which required the consent (or approval) of the parties. There are two important provisions under the ICSID mechanism that shed light on this problem. The first provision is Article 44 of the ICSID Convention, which reads:
Any arbitration proceeding shall be conducted in accordance with the provisions of this Section and, except as the parties otherwise agree, in accordance with the Arbitration Rules in effect on the date on which the parties consented to arbitration. If any question of procedure arises which is not covered by this Section or the Arbitration Rules or any rules agreed by the parties, the Tribunal shall decide the question.
The other provision is Rule 19 of the Arbitration Rules, which reads,`[t]he Tribunal shall make the orders required for the conduct of the proceeding' . Interpreting these provisions, the majority in Abaclat observed,`the power of a tribunal is limited to the filling of gaps left by the ICSID Convention and the Arbitration Rules' . 91 Manciaux confirms in his yearly comment on ICSID cases that the system under the ICSID Convention does not leave any place for improvisation by an arbitral tribunal. The dissenting arbitrator, who examined the issue from the perspective of a third layer of consent (or tertiary consent) which bears on rules of procedure, 93 considered the rules that should be adopted in Abaclat to be an implementation of a whole set of rules regarding mass claims, and not simply rules`filling a gap' . 94 He asserted that the procedural arrangements that the tribunal planned to make (the manner in which the tribunal would conduct the examination of the claims and the conduct of the proceedings) covered the usual subject of rules of procedure.
95
In the dissenting arbitrator's opinion, the specific rules designed by the majority should thus be conceived as a modification of or a divergence from the existing rules of procedure. 96 Characterising these rules as an adaptation would be simply playing on words. 97 Since the dissenting arbitrator treated the`specific rules' of the majority as a modification of the procedural rules, he argued that the tribunal should have required the consent of the parties before implementing these rules. He highlighted the importance of abiding by the existing procedural rules, asserting:
Procedural rights, the same as substantive rights, are not at the disposal and the discretion of the Tribunal. Whether the procedural arrangement foreseen by the Abaclat tribunal consist of filling gaps or implementing a whole set of rules is a matter of interpretation. Unfortunately, there is not much material to shed light on the question, not much case law to act as guide and no generally accepted test to apply.
But one might compare the situation with a hypothetical class arbitration proceeding, as opposed to a mass claim. A class action procedure in investment arbitration would require the adoption of a whole set of rules regarding complicated procedural issues that would need to be clarified, such as the determination of the class,`certification' , notice to other class members, opt-in or opt-out options, the res judicata effect of the decision or the award to all the class members, 93 Abaclat (Abi-Saab, diss, 28 October 2011), para 195. 94 Ibid, para 202. 95 Ibid, paras 211, 222. 96 Ibid, para 213. 97 Ibid, paras 216-17. 98 Ibid, para 244. and the duties of the representative party. 99 Mass claims are not comparable.
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Such problems do not arise in mass proceedings. On the other hand, they do involve a more important issue: respect for the general procedural rights of the parties. Due process rights of the parties in a mass claim should be taken into consideration in the specific circumstances of the case. Since the way the claims of different claimants are bound to each other might be dissimilar in each case, it may not be possible to regulate due process concerns in relation to mass claims. As there is no other issue that needs to be regulated in respect of mass claims, tribunals should be left to find case-by-case solutions to this concern. That was the method adopted by the Abaclat tribunal and indeed is the only method for dealing with the mass investment claims. The Abaclat tribunal did not suggest adopting a whole set of rules in relation to mass claims, but rather decided to make relevant arrangements to cope with the case.
101
More importantly, one should distinguish between the modification of procedural rules and the adoption of a method through procedural orders in order to be able to conduct the proceedings. In the second situation, a tribunal will not modify the procedural rules but will apply them in a way that facilitates the handling of the case. An oversimplified example is an ICSID claim initiated by two claimants (of which there are many examples in the dockets of the Centre). The fact that the procedural rules do not envisage that a claim might be initiated by two parties does not mean that a tribunal will modify the procedural rules when it analyses the jurisdiction ratione personae first for one party and then for the other. The tribunal will just adopt a method to deal with a particular problem. Procedural rules are not required to describe exhaustively every exercise of a tribunal's case-management rulings during a case. This`power' involves the conduct of the proceedings. Rule 19 gives a certain discretion to arbitral tribunals on this issue. This discretion should cover the methods and procedural orders that the tribunal will use in order to cope with the case.
The procedural arrangement suggested by the majority of the tribunal (called by the majority an`adaptation' and by the dissenting arbitrator`specific rules') concerned the verification of evidentiary material. The majority proposed to implement a group treatment to simplify the flow and analysis of data. The simplification of the procedure would not, however, apply to the conduct 99 See Rule 23 of US Federal Rules of Civil Procedure (as amended to 1 December 2010), on class actions.
100
Compare the case at hand with the problems of a potential investment arbitration case initiated as a class action that are revealed by Dimsey, above n 60, 213. 101 Abaclat (Procedural Order No 12, 7 July 2012).
by Argentina that allegedly constituted a violation of the investment treaty undertakings. As an example of the evidentiary material that would be concerned, the tribunal suggested that it might accept scanned copies of an identification document instead of an original. 102 Donovan, on the other hand, suggested that the Abaclat tribunal could have, for instance, used computerised data management that would, in his opinion, be unlikely to raise issues of procedural fairness or excess of authority.
103 Accepting a scanned copy of a particular document instead of the original or adopting a particular method to manage relevant data do not amount to a modification of or a divergence from the procedural rules. Any tribunal could adopt such methods so long as the use of the special technique did not infringe one of the parties' positions (for instance, if forgery is an issue, scanned versions of identification documents might not be acceptable). Simplification of the evidentiary material is not directly related to the mass claim either. In a complicated bipartite dispute, a tribunal might need to simplify the analysis of documents that are of the same kind. All of these arrangements are about the conduct of the proceedings and do not involve filling the gaps of procedural rules, let alone modifying them.
In any case, the silence of the parties should not be construed as a hurdle to adopting a procedural arrangement, so long as the power`aim[s] at regulating the proceedings, or [is] instrumental in the adjudication of the main claim, or [is] designed to safeguard the judicial character of courts' . 104 Making the necessary adaptations is among the inherent powers of the tribunal. Indeed, international courts may also exercise other powers than those expressly conferred to them. 
Due process concerns because of the mass aspect of the claim
The second concern behind a mass investment claim is whether an arbitral tribunal is able to administer such a big case that involves many claimants. Managing this case might require comprising some general procedural guarantees that would apply to classical bilateral disputes. 106 For instance, the Abaclat tribunal did not deny that` [it] will not be in a position to examine all elements and related documents in the same way as if there were only a handful of Claimants' . It signalled that it would implement mechanisms allowing a simplified verification of evidentiary material and that it would treat claimants in groups. 107 This has been taken by the dissenting arbitrator as a violation of the procedural rights of the respondent. 108 He noted,`it is an absolute due process right of a respondent in a judicial or arbitral proceeding, to have every element of the claim or claims presented against him, examined by the tribunal, through adversarial debate that affords him full opportunity to contest and refute these elements one by one, if he can' .
109
Whereas the dissenting arbitrator is definitely right in his determination of the scope of the due process rights, his concern regarding the simplified mechanism to verify evidentiary material raises several questions.
First, even the dissenting arbitrator recognised that if this were a class action case or if the claims were identical, examining one claim would equate to examining all the claims and hence`the tribunal [could] examine adversarially all the aspects and components of this one claim, in spite of the multitude of the claimants, totally safeguarding the due process rights of the respondent' . 110 He also acknowledged that each claimant's claim shared common features and that they arose out of the same fact pattern. 111 It is true that the claims were not identical: the claimants held different amounts of different bonds and security entitlements that were governed by different laws. But this does not change the character of the dispute. The substantive and jurisdictional analysis for establishing the investment treaty case is almost identical and thus need not be elaborated individually for each claimant. As emphasised by the tribunal, the measures taken by the respondent state affected the claimants in the same way. 112 The majority of the tribunal also justified the group treatment and the simplification of the examination method by the homogeneity of the claims. 113 The multiplicity of claimants would therefore have a minor impact-if not
The unconscious use of these techniques might result in exceeding the limits of the minimum procedural guarantee that one might expect and hence violate a party's due process rights. 107 Abaclat, above n 5, paras 531, 536. 108 Abaclat (Abi-Saab, diss, 28 October 2011), para 239. 109 Ibid, para 236. 110 Ibid, para 237. 111 Ibid, para 238. 112 Abaclat, above n 5, para 543. 113 Ibid, paras 540-4. none-on the tribunal's assessment in the proceedings. 114 The tribunal should still apply this technique with care. As noted by Donovan, if it were too aggressive in simplifying the examination method of the evidence, it might infringe on the procedural guarantees that the respondent is entitled to. Yet the tribunal can still conduct a sufficiently rigorous examination. 115 Second, assuming that instead of claimants who individually and separately own investments, a company established by these individuals had conducted an investment, the case would be just as complex as in the actual situation but the claim would not be a mass claim. Since it would not be a mass claim, no one could have raised the argument that the tribunal needed special consent. Yet the same procedural problems would ensue. The complexity of the case would have required the tribunal to adapt procedural rules, and it would have again opted for a simplified procedure to assess the evidence. Rejection of such a claim due to the requirement of procedural adaptation and the simplified procedure to assess the evidence would raise the question whether investment tribunals have jurisdiction for complicated cases and whether such cases should be admissible. Such an outcome would not only be absurd, it would also be dangerous for the investment protection regime established by the ICSID Convention and by the network of bilateral and multilateral investment treaties. It cannot be forgotten that even in bipartite disputes with a huge pile of documents, it is counsel's job to bring to light the most important documents that will affect the outcome. 
Conclusion
The conclusion reached in this article should not be perceived as a consequence of a one-sided interpretation of the investment protection regime. The dissenting arbitrator's criticisms of that aspect of the majority's decision are legitimate. 117 It is true that investment treaties and the ICSID Convention neither aim at protecting investments unilaterally 118 nor afford absolute protection to foreign investors. 119 A tribunal hence should not justify whether a certain dispute falls within the scope of ICSID protection simply by the spirit of the Convention. Otherwise`all the limitations to the jurisdiction of ICSID tribunals, whether inherent or patiently and carefully negotiated and stipulated in the treaty to protect the interests of the State party [would be] seen as obstacles in the way of achieving the``purpose'' of the treaties' , as was sensibly highlighted by the dissenting arbitrator.
120 Indeed, the majority interpreted the silence as a permission to pursue the claim, which would conform with the purpose of the BIT and the spirit of the ICSID Convention. 121 However, Article 31 of the 1969 Vienna Convention on the Law of Treaties would not allow the use of policy arguments to favour one of the parties by changing the proper meaning of the treaty under the guise of interpreting its object and purpose. In any case,`[o]ne of the objects and purposes will certainly be to maintain the balance of rights and obligations created by the treaty' .
122 One might, however, reach a similar conclusion following a technical analysis rather than a teleological one or a legal analysis based on economical efficiency considerations.
123
The technical specificities of mass claims do not preclude the jurisdiction of an investment treaty tribunal to pursue the proceedings in the absence of special consent to the mass claim, because the fact that a case has been initiated by a multiplicity of claimants does not change per se the nature of the dispute. Mass claims are different in that sense from class action proceedings. Apart from a potential similarity in the number of claimants, the claimants in an investment mass claim do not constitute a`class' and do initiate the case jointly. This divergence makes class action a very different procedural mechanism.
Moreover, an investment mass claim does not constitute an example to international mass claims processes that are established following the consent of the states involved in the dispute in order to settle a defined set of claims resulting from significant historical events. The consent of relevant states in mass claims processes relates to the creation of the dispute settlement institution rather than to the filing of the claims. Moreover, each claimant brings its claim before the tribunal or commission; claimants do not collectively initiate one single case. Mass investment claims are technically multi-party arbitration proceedings. Still, one should distinguish different types of multi-party proceedings. Mass investment claims do not involve an ex post consolidation procedure. They have already been initiated by a multiplicity of claimants as a single case. Mass claims might entail an adaptation of procedural rules in order to let the tribunal manage the case. This adaptation-obviously depending on the particularities of the dispute, but at least in a case like Abaclat-does not demand a new set of rules. It should therefore not be construed as a change of procedural rules that require the agreement of the parties. Finally, it is true that facing a mass claim will deprive the respondent of the ability to examine all the evidence in detail. This will not, however, necessarily violate the due process rights of the respondent. A simplification of the procedure in assessing the evidence might be applied in mass claims, since there is a degree of identity between the claims of each claimant.
In conclusion, mass claims do not change the nature of arbitration. They are simply an effective procedural tool for conducting collectively claims enjoying a certain level of homogeneity. An investment treaty tribunal therefore need not be given special consent in order to hear a mass claim. The situation is thus no different from that in other multi-party investment claims. One can still leave aside those cases where each claim does not enjoy a certain level of homogeneity, or where the way the case has been brought would not be manageable under the current procedural rules, or even where the case is not factually workable at all (for instance, due to the non-uniform representation of claimants by different counsel). In those cases, either an investment tribunal will need to adopt a new set of procedural rules, which requires the agreement of the parties, or it will not be able to resolve the case while respecting the due process rights of the parties, which will make the claims inadmissible. In the latter case, an investment tribunal should reject the claim due to its inadmissibility, even if the parties give their approval or consent to the issue that would trigger the violation of due process rights of the parties or to a procedural tool that would be incompatible with the ICSID system.
